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Abstract

The basis of the arbitrator's power to hear
disputes between parties is the “contract”. The
parties to the dispute stipulate in the main
contract or separately that the arbitrator will
resolve their disputes. However, the dispute
between the parties may be In the main
contract. That Is, one of the parties claims the
invalidity of the main contract and the other
party believes in its validity. On this basis, the
uestion arises whether the arbitrator can hear
the dispute between the parties in the main
contract. If we believe that the arbitrator has
the authority to hear the validity or invalidity
of the contract, if he rules on its invalidity, he
has questioned the basis of his authority,
which was the same contract. To resolve this
roblem, the theory of collateral contract has
een proposed in_arbitration, according to
which the arbitration clause, whether it is
included in the main contract or included as a
condition in the contract, is considered an
!ndeFer_ldent contract and the validity or
invalidity of the main contract has no effect on
the arbitration contract. This article examines
this_theory through a comparative study of
Iranian, French, and Enﬁllsh law and a library
method, and based on the assumption that the
arbitration clause is independent of the main
contract based on the implicit consent of the
parties .In the end, it has been concluded that
the arbitrator has the authority to consider and
decide on the validity and “invalidity of the
original contract. This is in accordance with
the law and reflects the implicit_intention of
the parties to the dispute. The judicial practice
of Iran and the countries of France and
England has moved towards accepting the rule
of independence of the arbitration clause from
the original contract, and as a result, the
arbitrator can consider the validity and
invalidity of the contract and the cases of
termination and annulment of the original
contract, and in these circumstances, one of
the obstacles to accepting arbitration as the
most _ important  alternative method  of
resolving disputes will be removed.
Kek/words: Avrbitration, Subsidiary Contract,
Collateral Contract, Contractual Term.
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1- The competence-competence principle
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3- Arbitration clause (En) / Clause d'arbitrage (Fr)
4- Compromise clause (En) /Clause compromissoire (Fr)
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5- Article 1442: La convention d'arbitrage prend la forme d'une clause compromissoire
ou d'un compromis. La clause compromissoire est la convention par laquelle les parties a
un ou plusieurs contrats s'engagent a soumettre a l'arbitrage les litiges qui pourraient
naitre relativement a ce ou a ces contrats. Le compromis est la convention par laquelle
les parties a un litige né soumettent celui-ci a l'arbitrage
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14- The principle of separability of arbitration clauses/ The principle of severability/ The
principle of autonomy of arbitration clauses (En) / autonomie de la clause compromissoire
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16- Cass, 1ére civ., 7 mai 1963, Gosset, J.ep., 1963

17- Section 7 of the Arbitration Act 1996: Unless otherwise agreed by the parties, an
arbitration agreement which forms or was intended to form part of another agreement
(whether or not in writing) shall not be regarded as invalid, non-existent or ineffective
because that other agreement is invalid, or did not come into existence or has become
ineffective, and it shall for that purpose be treated as a distinct agreement

18- An arbitration clause that forms part of a contract shall be treated as an agreement
independent of the other terms of the contract. A decision by the arbitral tribunal that the
contract is null shall not entail automatically the invalidity of the arbitration clause
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19- An arbitration clause, which forms part of a contract, shall be treated as an agreement
independent of the other terms of the contract. A decision by the arbitral tribunal that the
contract is null and void shall not entail ipso jure the invalidity of the arbitration clause
20- Collateral-contract: A collateral contract is contract, which co-exists side by side
with the main contract, connected with it and at the same time independent
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Note 81.
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